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Medical Leaves of Absence 

Family Medical Leave Act (FMLA) 
Employers with at least 50 employees must provide 
qualifying employees with up to 12 weeks (26 
weeks in certain instances)  of unpaid leave for the 
birth or placement of a child for adoption, or to 
care for the serious health condition of the 
employee or the employee’s close family member. 
29 U.S.C. § 2611(4)(A)(i).

California Family Rights Act (CFRA) 
Almost identical to FMLA, except pregnancy and 
military caregiver leave are not provided under 
CFRA. Cal.Gov.Code §12945.2(c)(2).



FMLA and CFRA Qualifying 
Reasons 



•It is management’s responsibility to  
designate leave as FMLA or CFRA

•Employee must be notified of 
designation within 5 business days

•Certification of Health Care Provider 
(CHCP) form must be returned within 
15 business days

•FMLA and CFRA are designated upon 
receipt of medical certification

Employer’s Notification 
Responsibility



Counting Light-Duty Work as FMLA Leave
Employers often make the mistake of offering light-
duty work to employees and counting it as FMLA 
leave. Light-duty work can be offered but must not 
be required in lieu of FMLA leave. For example, an 
employer can offer tasks that do not require lifting 
to an employee who hurt his or her back and 
cannot perform heavy lifting. However, if the 
worker wants the time off, the individual is entitled 
to take FMLA leave.

Common FMLA Mistakes

Silent Managers
Managers sometimes fail to tell Human Resources 
(HR) right away when an employee is out on leave 
for an extended period. If a manager waits a week to 
inform HR, it could delay the start of the 12-week 
FMLA period. The employer cannot make the FMLA 
leave retroactive, and letting the employee take 
more than 12 weeks of leave may affect staffing and 
productivity.

Incomplete Certifications
Employers sometimes accept certifications of a 
serious health condition that are incomplete and/or 
inconsistent. In particular, businesses sometimes 
make the mistake of accepting certifications that do 
not state the frequency and duration of the 
intermittent leave that is needed.

Overlooking the Americans with Disabilities Act 
(ADA) 
Employers sometimes fail to realize that a serious 
health condition that requires 12 weeks of FMLA 
leave will likely also constitute a disability under the 
ADA. Even after 12 weeks of FMLA leave, additional 
leave may be required by the ADA or state or local 
law as a reasonable accommodation.



Medical Leaves of Absence (Cont’d)

ADA
Employers with at least 15 employees must provide 
reasonable accommodations to employees with 
disabilities who require such accommodations due to 
their disabilities. 42 USC §12111(5)(A).

Fair Employment and Housing Act (FEHA) 
Employers with at least 5 employees must reasonably 
accommodate employees with a known physical or 
mental disability, unless doing so would place an undue 
hardship on the employer. West's Ann.Cal.Gov.Code §
12940(m).  



Pregnancy Disability Leave (PDL) 
Employers with at least 5 employees must provide 
up to 4 months of unpaid leave per pregnancy to 
employees disabled by pregnancy, childbirth, or a 
related medical condition. Cal. Gov't Code § 12945. 

Workers' Compensation Leave 
Employers must provide leave to employees temporarily 
or totally disabled due to a work related illness or injury. 
The duration of the leave will depend upon the rate of 
recovery and the business needs of the Company.
Cal.Lab.Code § 3300.

Medical Leaves of Absence (Cont’d)



How do the Medical Leaves Interact? 

Focus on whether the 
leaves run concurrently

For Example: 

• PDL runs concurrently with FMLA, 
but not CFRA, which means an 
employee disabled by pregnancy 
may be entitled to up to 7 months 
of leave. 

• Leave under workers’ 
compensation, ADA, or FEHA may 
be in addition to any leave 
provided under FMLA/CFRA.
• But may also be the only 

leave required for employers 
with fewer than 50 
employees.  



New Parental Leave Law 

SB 63 requires small businesses to provide parental leave. The New 
Parent Leave Act amends the California Family Rights Act (“CFRA”) to 
allow employees who work for an employer with 20 or more 
employees, within a 75 mile radius, to take 12 weeks of unpaid leave for 
new child bonding purposes. The new law applies to both private and 
public employers. The law applies to employees with more than 12 
months of service with the employer, who have at least 1,250 hours of 
service with the employer during the previous 12-month period, and 
who work at a company in which the employer employs at least 20 
employees within 75 miles. 

SB 63
Requires employers to provide the 
employee with a guarantee of 
reinstatement to the same or comparable 
position following the leave.



How does the New Parental Leave 
Law Interact with other Medical 

Leaves?  
The new law does not affect an employee’s right under California law to 
take up to 4 months of leave for pregnancy-related disability, in addition 
to the 12 weeks of parental leave. Also, the new law does not apply to 
employees who are already subject to the FMLA and CFRA.



Parent Leave Law: Defining “20 or 
More Employees” 

The law does not expressly define the manner of calculating an employee 
count to determine coverage. Yet, the parental leave law states that CFRA 
regulations, to the extent they are within an appropriate scope and are 
consistent with the parental leave and other laws, govern the new parental 
leave law. As such, under CFRA, an employer is covered when the required 
employee count is reflected in the payroll during 20 or more calendar 
workweeks in the current or preceding calendar year. Thus, until further 
guidance is provided, it is prudent to conclude that a small business employer 
is covered when it employs 20 or more employees for at least 20 or more 
calendar workweeks in the current or preceding calendar year.



Sick Leave
Employers must provide at least 3 days or 24 hours of paid leave for 
employees suffering from illness or injury. The leave may also be used 
to attend to the diagnosis, care, or treatment of an existing health 
condition of, or preventative care for, the employee or the employee’s 
family member. Cal. Lab.Code §246. 

Sick leave may be provided through 2 methods: (1) not less than 1 
hour of paid leave per hour worked; or (2) a lump sum of not less than 
3 days or 24 hours of paid leave when the employee completes his or 
her 120th calendar day of employment.



Leaves of Absence for Exempt 
Employees 

• Family/Medical Leave: An exempt employee who takes time off from work on an intermittent 
basis under FMLA or CFRA may have his/her salary, vacation, PTO, or sick balance reduced in 
hourly increments without risking his/her exemption.

• Pregnancy Leave: California Pregnancy Disability Leave laws do not make it clear whether or 
not an exempt employee taking intermittent leave under PDL may have partial-day salary 
deductions. As such, it is recommended that unless the leave is also covered by FMLA, 
deductions only be taken in full-day increments.

• Sickness or Accident: Generally, no deduction may be made from an exempt employee’s salary 
for absences caused by sickness or accident unless the absence exceeds a full week. However, 
if the employer has a bona fide sickness or disability plan (i.e., a plan which provides a 
reasonable number of days off without loss of compensation for absences due to illness –
which could be either a sick leave or a PTO plan) and the employee has exhausted his/her 
allowance under the plan or is not yet eligible under the plan, then the employer may make 
salary deductions for full days of work missed. An employer is free to deduct time from an 
exempt employee’s leave balance in hourly increments as long as it does so in accordance with 
its own policies. If the employee does not have sufficient paid leave available but takes a full or 
partial day off due to illness, the employee’s leave balance can be deducted but he/she must 
still be paid his/her full compensation for that day. An employer is permitted to establish a 
policy that requires an employee to use available vacation time if there is insufficient sick leave 
to cover an absence.



Question #1

Are employers required to continue paying salary 
when employees are on FMLA leave?



Question #2

A supervisor should find out exactly what an 
employee’s serious illness is before they grant 
FMLA leave.

True 

or

False 



Benefit Leaves

Vacation/PTO

An employer may provide time off for an 
employee to use however he or she wishes. 

Bereavement Leave

Employers may provide time off for 
bereavement upon the death of a close relative. 



Attending Child’s School Discipline
Employers must provide employees with 
children time off as necessary to attend 
disciplinary conferences. Cal.Lab.Code § 230.7.

Military Leave
Leave must be provided to employees on active duty, 
active duty for training, initial active duty for training, 
inactive duty training, full-time National Guard duty 
and for examinations to determine fitness for any 
such duty. 38 U.S.C.A. § 4312.

Other Protected Leaves Required 
for All Employers



Time off for Voting

If employees do not have sufficient time to 
vote before or after work, employers must 
provide time off to vote. 

Time off for Jury and Witness Duties 
Employers must provide leave as 
necessary to attend jury duty or 
perform witness duties. Cal.Lab.Code   
§ 230; 28 U.S.C.§ 1861.

Other Protected Leaves Required 
for All Employers



Domestic Violence Leave 

Employers with at least 25 employees must provide leave as 
necessary to seek medical attention for injuries caused by domestic 
violence, sexual assault, or stalking. It also applies to employees 
who need leave to care for family members who have been victims 
of these crimes. Cal.Lab.Code § 230.1.

Employers are required to provide reasonable accommodations to 
employees who are victims of domestic violence, sexual assault, or 
stalking and who request an accommodation for their safety while 
on the employer’s premises. Reasonable accommodations may 
include the implementation of safety measures, such as: 

• Job transfer;

• Job reassignment;

• Modified schedule;

• Changed work telephone;

• Lock installation;

• Changed workstation;

• Assistance in documenting domestic violence, sexual assault, 
or stalking that occurs in the workplace; or

• Referral to a victim assistance organization.



Voluntary Drug or Alcohol 
Rehabilitation Leave 

Employers with 25 or more employees must provide unpaid time off for employees 
voluntarily attending drug or alcohol rehabilitation programs absent undue hardship on 
the employer as a form of reasonable accommodation. The law does not provide a specific 
amount of time off; instead, the length of the leave is determined to be reasonable. 
Sometimes, the length of the rehabilitation program is used to determine what is 
reasonable. Employees may use accrued paid sick leave, and the employer may permit the 
use of PTO or vacation leave. This type of time off may be covered by the FMLA or 
the CFRA if the employee is otherwise eligible and meets the criteria for a serious health 
condition. California Labor Code §1025.



Paid and Unpaid Leaves of 
Absence

Vacation Leave
• In California, employers are not required to provide 

employees with vacation benefits, either paid or unpaid. If an 
employer chooses to provide such benefits, it must comply 
with the terms of its established policy or employment 
contract.
• If an employer chooses to have an established policy, 

practice, or agreement to provide paid vacation, certain 
restrictions are placed on how it fulfills its obligation to 
provide vacation pay. Employers must pay employees for all 
accrued or earned vacation upon separation from 
employment, regardless of the reason for the separation. 
Suastez v. Plastic Dress Up (1982) 31 Cal.3d 774; Cal. Labor 
Code § 227.3.
•An employer can place a reasonable cap on vacation leave to 

prevent an employee from accruing or earning vacation over 
a certain number of hours.



Paid and Unpaid Leaves of 
Absence (Cont’d)

Jury Duty Leave

• An employer is not required to pay an employee any wages for time spent complying 
with a jury summons or serving on a jury.

• An employee may use vacation, personal or compensatory leave, if available, for 
time taken responding to a jury summons or serving of a jury. California Labor Code 
§ 230.

Holiday Leave

• California law does not require private employers to provide employees with either 
paid or unpaid holiday leave. In California, a private employer can require an 
employee to work holidays. A private employer does not have to pay an employee 
premium pay, such as 1½ times the regular rate, for working on holidays, unless such 
time worked qualifies the employee for overtime. If an employer chooses to provide 
either paid or unpaid holiday leave, it must comply with the terms of its established 
policy or employment contract.



Paid and Unpaid Leaves of 
Absence (Cont’d)

Voting Leave

• Employers are required to pay employees for up to 2 hours of time off to vote. 

• At least 10 days prior to the date of the election, an employer shall post a 
conspicuous notice to advise workers of the law pertaining to their voting rights. 
CA Election Code § 14001.

Bereavement Leave

• California law does not require employers to pay employees for bereavement 
leave. However, employers may choose to provide bereavement leave and may 
be required to comply with any bereavement policy or practice they maintain.



Leaves of Absence for Exempt 
Employees 

• Vacations or Personal Time Off: California employers may make pay deductions 
from exempt employees who take a full day of work off for personal reasons 
(including to respect a religious holiday), even if the employer does not maintain 
a bona fide vacation plan. If the employer does maintain a bona fide vacation or 
PTO plan, the employer is free to deduct time from an exempt employee’s leave 
balance in hourly increments as long as it does so in accordance with its own 
policies. If the employee does not have sufficient vacation or PTO available, but 
takes a full day off for personal reasons (not illness), the employee’s leave 
balance can be deducted and the employee can be paid only for the amount of 
time that was available in the bank. If the employee does not have sufficient 
vacation or PTO available and takes a partial day off for personal reasons, the 
employee’s leave balance can be deducted, but the employee must still be paid 
for the full day of work. Additionally, employers should be cautious about 
exempt employees performing work such as checking voicemail and email 
during a vacation as this can potentially turn a full day off into a partial day off. In 
order to maintain a full day off despite the de minimus work, employers must 
clearly communicate to employees that they are not expected or required to 
perform work during absences.



Leaves of Absence for Exempt 
Employees (Cont’d) 

• Jury Duty, Appearing as a Witness, Military Leave: Unless the 
employee is absent for an entire week, deductions may not be 
made from an exempt employee’s salary.

• Workers’ Compensation Leave: An employer is allowed to make 
full-day deductions from an exempt employee’s pay during a 
workers’ compensation leave, provided that the employee is 
receiving compensation from a workers’ compensation policy or a 
self-insured plan. Additionally, to take these deductions, the 
employer must maintain a plan that provides for compensation for 
non-work-related injuries or accidents.



Leaves of Absence and Health 
Benefits

Employees can receive benefits for up to 12 weeks as long as they 
continue to pay their contribution amounts. Your benefit policy may 
also have continuation of benefits language in it for employees who 
do not qualify for FMLA or similar leaves.



Excessive Absenteeism

• Always make it clear to your employees 
that you cannot operate a steady 
business without their presence.

• Let your employees know that you care 
about their well-being and want to help. 
But it is important that employees know 
what can and cannot be modified in their 
jobs descriptions. If an employee is 
experiencing excessive absenteeism, ask 
if there is something that they need to 
tend to, and if there is any way you can 
assist.



Question #1

An employer can deduct 4 hours of sick or vacation 
time from an employee’s leave bank, if the employee is 
exempt and only worked 4 hours of a work day.

True 
or
False



Question #2
Sarah, an employee, has had several performance related problems 
and has requested to take medical leave. Sarah’s employer wants to 
terminate her based on her poor performance prior to taking FMLA 
leave. The employer was already aware of Sarah’s shortcomings 
before she requested leave, but failed to take any action to correct 
those issues. The employer would like to terminate Sarah, but 
worries the termination will be viewed as retaliation, what should 
the employer do?



Questions?

Palmer Kazanjian Wohl Hodson LLP
2277 Fair Oaks Blvd., Ste. 455, Sacramento, CA 95825; 

916.442.3552; www.pkwhlaw.com


