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quired to comply with the Red 

Flags Rules. 

Special Protections for Labor 

Picketing Held Unconstitutional:  

A California Court of Appeals 

recently determined in, Ralph’s 

Grocery Co. v. United Food and 

Commercial Workers Union 

Local 8,  that the Moscone Act 

(Code of Civil Procedure § 

527.3) and Labor Code section 

1138.1 were unconstitutional. 

Administrative Exemption? A 

recent Court of Appeal case 

sheds light on the test for deter-

mining whether an administra-

tive employee is exempt from 

overtime regulations. 

Is Your Health Plan Grand-

fathered? PPACA recognizes 

certain health plans as grand-

fathered; however, plan spon-

sors must be aware of certain 

changes that cause a plan to 

lose grandfathered status 

Cycle A Submissions Underway: 

The new submission period for 

determination letters for indi-

vidually designed single em-

ployer plans in Cycle A began 

on February 1, 2011. 

Challenges to Healthcare Re-

form: Judicial and legislative 

challenges regarding the consti-

tutionality of  PPACA continue to 

intensify  the debate over 

healthcare reform as we hit the 

one year mark since the pas-

sage of PPACA. 

Red Flags Rules Clarification: 

The Red Flag Rule Program 

Clarification Act of 2010 has 

clarified the definition of credi-

tor for purposes of who is re-

I N  T H I S  I S S U E  

I S  Y O U R  A D M I N I S T R A T I V E  E M P L O Y E E  
E X E M P T ?  

The California Court of Appeal 

recently issued a decision that 

sheds light on how an employer 

can determine whether an ad-

ministrative employee is ex-

empt from overtime regula-

tions.  In Hodge v. Aon Insur-

ance Services, the Court held 

that insurance claim adjusters 

were persons employed in an 

administrative capacity and 

exempt from overtime regula-

tions.  The Court analyzed the 

job duties of the claims adjust-

ers to determine whether they 

were employed in an adminis-

trative capacity, pursuant to 

Wage Order No. 4.   

Wage Order No. 4, adopted by 

the Industrial Welfare Commis-

sion, requires an employer to 

pay overtime when an em-

ployee works more than eight 

(8) hours in a workday or forty 

(40) hours in a work 

week.  Additionally, it provides 

that its overtime rules “shall not 

apply to persons employed in 

administrative, executive, or 

professional capacities.”   

The Court explained that the 

proper test to determine 

whether an employee is exempt 

from overtime pay is whether 

he/she is performing work re-

lated to managerial policies or 

the general business opera-

tions of his or her employer or 

customers, not whether the 

person’s job has its nits.   

Using this test, the Court ex-

plained that the claims adjust-

ers were not mere “paper push-

ers.”  Instead, they were highly 

skilled, specialized employees 

doing work that was  
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“ The proper test to 
determine whether 
an employee is ex-
empt from overtime 

pay is whether he/
she is performing 
work related to 
managerial policies 
or the general busi-

ness operations” 
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critical and important to the 

operations of their cli-

ents.  The Court further rea-

soned that although a signifi-

cant portion of the adjusters’ 

work involved “run-of-the 

mill” claims, this did not re-

move the person from work-

ing in a position whose duties 

involve the performance of 

work directly related to the 

general business operations 

of the business.  

 

 Thus, the Court found that 

the adjusters were exempt 

administrative employees.   

The Court’s decision in 

Hodge departs from the hold-

ing in Bell v. Farmers Insur-

ance Exchange, (2001) 87 

Cal. App. 4th 805, which held 

that adjusters were not ex-

empt because they were 

deemed to be only produc-

tion workers.   Finally, al-

though the Hodge decision is 

a favorable one for employ-

ers, it highlights the impor-

tance for employers to prop-

erly classify all employ-

ees.    As 

explained in 

this case, as 

job duties 

and descrip-

tions 

change, so 

too may an 

employee’s 

classifica-

tion.   

I S  Y O U R  A D M I N I S T R A T I V E  E M P L O Y E E   
E X E M P T  C O N T ’ D  

R E D  F L A G S  R U L E S  C L A R I F I C A T I O N  

cation Act of 2010 amended 

the Fair Credit Reporting Act 

(“FCRA”), with respect to 

federal agency guidelines 

regarding identity theft and 

the users of consumer re-

ports, to define creditor to 

mean one that regularly and 

in the ordinary course of busi-

ness:  

(i) obtains or uses consumer 

reports, directly or indirectly, 

in connection with a credit 

transaction;  

(ii) furnishes information to 

certain consumer reporting 

agencies in connection with a 

credit transaction; or 

(iii) advances funds to or on 

behalf of a person, based on 

the person's obligation to 

repay the funds or on repay-

ment from specific property 

pledged by or on the person's 

behalf. 

The amended definition of 

“creditor” specifically excludes 

creditors “that advance funds on 

behalf of a person for expenses 

incidental to a service provided 

by the creditor to that per-

son.”  The amended definition 

also includes a provision that will 

allow regulating authorities to 

promulgate a rule defining enti-

ties they regulate as a “creditor” 

upon making a “determination 

that such creditor offers or main-

tains accounts that are subject 

to a reasonably foreseeable risk 

of identity theft.” 

The FTC is in the process of up-

dating and revising materials on 

the Red Flags Rule website to 

reflect the change in the law.  

 

Additional information may be 

found at: www.ftc.gov/

redflagsrule. 

Many businesses 

such as doctor’s 

offices, law firms, 

and veterinary clinics were 

inadvertently subjected to the 

Red Flags Rule promulgated 

by the Federal Trade Com-

mission (“FTC”) under the 

Fair and Accurate Credit 

Transactions Act of 2003.  

The Red Flags Rule, if en-

forced, would have required a 

small business that extends 

credit incidental to the deliv-

ery of its service, such as a 

doctor providing medical care 

in exchange for future pay-

ment, to comply with identity 

theft prevention guidelines, 

resulting in a potentially un-

necessary cost burden.  The 

FTC repeatedly delayed the 

final rule to allow Congress to 

legislatively clarify which enti-

ties should be covered as 

“creditors.” 

The Red Flag Program Clarifi-

“The Red Flags 

Rule, if enforced, 

would have 

required a small 

business … such 

as doctors … to 

comply with 

identity theft 

prevention 

guidelines” 
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When the Patient Protection and Af-

fordable Care Act (“PPACA”) was en-

acted, one of the President’s stated 

goals was to allow Americans who 

already have healthcare coverage the 

ability to maintain that healthcare 

coverage. In an effort to meet this 

goal, PPACA recognizes certain plans 

as being “grandfathered.” Among 

other requirements, a grandfathered 

plan must have been in place the day 

PPACA was enacted, March 23, 2010. 

Grandfathered status exempts plans 

from some, but not all, of 

the healthcare reform 

requirements.  

While it is a simple process 

to determine whether a 

plan is grandfathered, the 

process of maintaining 

grandfathered status is 

more difficult. To maintain 

status as a grandfathered 

plan, a health plan must 

refrain from making cer-

tain changes. Changes 

that will cause a health plan to lose 

grandfathered status include: 

 Eliminating all or substantially all 

of the benefits to diagnose or 

treat a particular condition; 

 Any increase, measured from 

March 23, 2010, in a percentage 

cost-sharing requirement (such 

as an individual's coinsurance 

requirement); 

 Any increase in a fixed-amount 

cost-sharing requirement other 

than a copayment (for example, 

deductible or out-of-pocket limit), 

determined as of the effective 

date of the increase, if the total 

percentage increase in the cost-

sharing requirement measured 

from March 23, 2010 exceeds 

the maximum percentage increase 

(the medical inflation plus 15 per-

centage points); 

 Any increase in a fixed-amount 

copayment, determined as of the 

effective date of the increase if the 

total increase in the copayment 

measured from March 23, 2010 

exceeds the greater of: 

- An amount equal to $5 in-

creased by medical inflation, or 

- The maximum per-

centage increase, deter-

mined by expressing the 

total increase in the co-

payment as a percent-

age; 

 Decreases in contri-

bution rates by an em-

ployer or employee or-

ganization based on cost 

of coverage or based on 

a formula, towards the 

cost of any tier of cover-

age for any class of simi-

larly situated individuals by more 

than 5 percentage points below the 

contribution rate for the coverage 

period that includes March 23, 

2010; 

 Addition of an annual or lifetime 

limit if a group health plan, or group 

or individual health insurance cov-

erage, that, on March 23, 2010, did 

not impose an overall annual or 

lifetime limit on the dollar value of 

all benefits; 

 Decrease in limit for a plan or cov-

erage with only a lifetime limit if a 

group health plan, or group or indi-

vidual health insurance coverage 

that, on March 23, 2010, imposed 

an overall lifetime limit on the dollar 

value of all benefits but no overall 

annual limit on the dollar value of 

all benefits; 

 Decrease in limit for a plan or 

coverage with an annual limit 

if a group health plan, or 

group or individual health 

insurance coverage that, on 

March 23, 2010, imposed an 

overall annual limit on the 

dollar value of all benefits. 

One of the most potentially prob-

lematic limits on grandfathered 

plans is the provision which limits 

an employer’s ability to increase 

employee contributions by an 

amount greater than 5%. This 

provision comes up most often 

when an employer seeks to in-

crease the portion of premium 

paid by employees.  

For example, assume that as of 

March 23, 2010, the total pre-

mium cost was $100 and the 

employer contributed $80 (or 

80%) and the employee contrib-

uted $20 (or 20%). In 2011, the 

premium amount increases to 

$200 and the employer wishes to 

increase the employee contribu-

tion amount. To maintain grand-

fathered status, the employer may 

only increase the employees’ con-

tribution rate by 5% (to 25% of the 

total premium), resulting in the 

employee contributing $50 and 

the employer contributing $150. 

 

I S  Y O U R  P L A N  G R A N D F A T H E R E D ?  
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“While it is a simple 

process to deter-

mine whether a plan 

is grandfathered, the 

process of maintain-

ing grandfathered 

status is more diffi-

cult.” 
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All plans, including grand-

fathered plans, commencing 

with plans years beginning 

after September 23, 2010, 

must comply with PPACA’s 

prohibitions on (i) denying cov-

erage based on pre-existing 

conditions for children under 

the age of 19; (ii) the require-

ment to extend coverage to 

dependents until the age of 

26; (iii) limits on annual and 

lifetime limits; and (iv) new 

rules regarding when a re-

scission of coverage is appro-

priate.  

If a health plan was not in exis-

tence on March 23, 2010, or 

was in existence on March 23, 

2010 but is unable to comply 

to with the limits on grand-

fathered plans, then the health 

plan must comply with new 

requirements for health plans 

contained in PPACA. These new 

requirements include a series 

of new patient protections, 

increased external and internal 

appeals processes, and non-

discrimination rules. 

Plan sponsors need to assess 

the pros and cons of maintain-

ing grandfathered status.  If a 

decision is made for a plan to 

remain grandfathered, proce-

dures should be put in place to 

protect that status.  

  

Sponsors with Cycle A plans should begin preparing for submis-

sion by making certain their plans are amended in accordance 

with the 2010 Cumulative List and any other relevant qualifica-

tion requirements. 

The Cycle A submission period opened on February 1, 2011 and 

runs through January 31, 2012 for individually designed single 

employer plans to file determination letter applications. Cycle A 

plans generally include plan sponsors with an EIN ending in 1 or 

6. 

This submission period begins the second 5-year remedial 

amendment cycle for individually designed plans. As in previous 

cycles, the IRS will review all plans for compliance according to 

the most recent Cumulative List. Plans submitting applications in 

Cycle A must comply with the 2010 Cumulative List which was 

issued in IRS Notice 2010-90. 

In accordance with provisions in the 2010 Cumulative List, the 

IRS will not consider in its review of any Cycle A determination 

I S  Y O U R  P L A N  G R A N D F A T H E R E D ?  C O N T ’ D   

C Y C L E  A  S U B M I S S I O N  U N D E R W A Y  

Watch for news 
regarding our upcoming 
spring legal seminar.  
Come join us for 
refreshments and get up 
to date on topics such 
as  
 meal and rest 

period obligations; 
  employee privacy; 

  leaves of absence;  

 state law 
limitations on free 
speech and labor 
picketing;  

 independent 
contractor and 
employment 
relationship; and  

 liability for 
enforcing illegal 
covenants not to 
compete . 
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letter application any: (i) guidance issued after October 1, 

2010; (ii) statutes enacted after October 1, 2010; 

(iii) qualification requirements first effective in 2012 or 

later; or (iv) statutory provisions that are first effective in 

2011, for which there is no guidance identified in the 

2010 Cumulative List. 

While the 2010 list does not include any of the items 

described in (i)-(iv) above, a plan must comply with all 

relevant qualification requirements, not only those on 

the cumulative list. Failure to comply with all require-

ments may result in plan disqualification. In addition, 

terminating  plans must include all statutory changes 

in effect at the time of termination. 

Coming Soon ... 
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On January 31, 2011, a federal 

district court in Florida ruled 

that the federal healthcare 

reform law, the Patient Protec-

tion and Affordable Care Act 

(“PPACA”), is unconstitutional. 

The Florida court’s ruling came 

less than two weeks after the 

House voted to repeal the con-

troversial law and many Ameri-

cans are left wondering if the 

healthcare reform laws are 

really here to stay.  

Although these challenges to 

PPACA are serious and could 

result in the law eventually 

being overturned, it remains 

unclear whether these chal-

lenges will actually have any 

immediate effect on the law. 

The ultimate success of the 

myriad of judicial challenges to 

the law will likely depend on 

the opinion of the U.S. Su-

preme Court. It is difficult to 

estimate how long the appel-

late process will take. In the 

meantime, the House’s vote to 

repeal the law will likely remain 

a symbolic gesture, unless the 

Democrats lose their majority 

in the Senate or lose the presi-

dency in 2012. 

Judicial Challenges 

The federal court in Florida 

held that the individual man-

date, requiring all Americans to 

obtain health insurance was an 

unconstitutional exercise of 

authority by the federal govern-

ment. The court reasoned that 

the federal government’s pow-

ers under the Commerce 

Clause of the United States 

Constitution, which allows the 

federal government to 

"regulate commerce with for-

eign nations, and among the 

several states, and with the 

Indian tribes," were not so 

great that the federal govern-

ment could actually require 

Americans to obtain health 

insurance. The court went on 

to find that the individual man-

date was an essential part of 

the healthcare reform legisla-

tion and could not be severed 

from the rest of the law. As a 

result, the judge found the 

entire law unconstitutional. As 

expected, the federal govern-

ment immediately appealed 

this decision. 

A federal court in Virginia has 

also held the portion of the law 

relating to the individual man-

date, rather than the entire 

law, unconstitutional. Con-

versely, two additional chal-

lenges to healthcare reform 

were decided in favor of the 

law. 

Each of these challenges to 

healthcare reform  has been 

appealed; however, before a 

case may be heard by the U.S. 

Supreme Court it must gener-

ally be heard first by the appro-

priate federal court of appeals. 

Once the appeals process is 

complete, the Supreme Court 

must issue a writ of certiorari 

agreeing to take the case. The 

appeals process can take 

months, if not years, before the 

Supreme Court issues a final 

decision. 

 

 

 

 

 

 

 

In rare circumstances the Su-

preme Court will hear a case 

before a court of appeals is-

sues a decision. Cases not yet 

decided by a court of appeals 

may be heard by the Supreme 

Court if the Court decides the 

case is of such imperative 

public importance that devia-

tion from normal appellate 

practice and immediate deter-

mination by the Supreme Court 

is justified. Virginia Governor 

Bob McDonnell, a plaintiff in 

the recent Virginia challenge, 

has sought this type of expe-

dited review; however, it has 

not been decided whether the 

Court will agree to hear the 

case on an accelerated basis. 

At this time it is uncertain how 

long it will take the Supreme 

Court to issue a final decision 

on the constitutionality of 

PPACA. Even if the Court allows 

the Virginia case to circumvent 

C H A L L E N G E S  T O  H E A L T H C A R E  R E F O R M  L A W   

“To catch the reader's attention, place an 

interesting sentence or quote from the 

story here.” 
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the appeals court, it may be 

months before a decision is 

issued. Furthermore, there is 

no guarantee the Supreme 

Court will decide the health-

care reform debate once and 

for all, as it is possible the 

Court could find the individual 

mandate unconstitutional but 

uphold the remainder of the 

law. 

Legislative Challenges 

On January 19, 2011, the 

House voted to repeal PPACA, 

but the immediate practical 

effect of this vote is primarily 

symbolic. In order for the law to 

be repealed, the Senate would 

also need to vote to repeal the 

law; however, because the 

Senate has a Democratic ma-

jority, it has refused to allow 

such a vote. Moreover, even if 

a change of heart occurs in the 

Senate, the law’s champion, 

President Obama, would likely 

veto any repeal. Consequently, 

it is unlikely that any legislative 

challenges to healthcare re-

form will be successful until 

after the next presidential elec-

tion in 2012. 
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This would be a good place 

to insert a short paragraph 

about your organization. It 

might include the purpose 

of the organization, its mis-

sion, founding date, and a 

brief history. You could also 

include a brief list of the 

types of products, services, 

or programs your organiza-

tion offers, the geographic 

area covered (for example, 

western U.S. or European 

markets), and a profile of 

the types of customers or 

members served.  

It would also be useful to 

include a contact name for 

readers who want more 

information about the or-

ganization. 

 

restraining orders or injunc-

tions that would prohibit la-

bor picketing, even when that 

picketing occurs on an em-

ployer’s private property. 

Likewise, Labor Code section 

1138.1 prohibits courts from 

issuing an in injunction in 

“any case involving or grow-

ing out of a labor dispute,” 

unless certain procedural 

requirements are satisfied.  

In Ralph’s Grocery Store, the 

Court found that the Legisla-

ture could not protect only 

speech relating to labor dis-

The California Court of Ap-

peals recently determined in, 

Ralph’s Grocery Co. v. United 

Food and Commercial Work-

ers Union Local 8,  that the 

Moscone Act (Code of Civil 

Procedure § 527.3) and La-

bor Code section 1138.1 

which prohibit courts from 

enjoining union picketing 

during a labor dispute, were 

unconstitutional because the 

laws interfered with the rights 

of property owners.  The 

Moscone Act prohibits Cali-

fornia courts from issuing 

putes, while not protecting 

other kinds of speech. The 

Court held that the Legisla-

ture could not “selectively 

create a free speech right 

applicable only to the few, 

while excluding all others” in 

this way.  

This issue is now before the 

California Supreme Court.  

Uncertainty in this area ac-

centuates the need for em-

ployers faced with labor pick-

eting to always confer with 

legal counsel prior to taking 

responsive action. 

C A L I F O R N I A ' S  S P E C I A L  P R O T E C T I O N S  F O R  L A B O R  
P I C K E T I N G  H E L D  U N C O N S T I T U T I O N A L  

M E E T  T H E  A T T O R N E Y S  
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“the Moscone 

Act prohibits 

California courts 

from issuing 

restraining 

orders or 

injunctions that 

would prohibit 

labor picketing”  

T H E  P K W H  P H I L O S O P H Y   

 We exist to serve our clients. This recognition 

is at the heart of our philosophy. It seems 

simple, but it is something that many organi-

zations in the “service” industry do not recog-

nize. We do. 

Providing outstanding service requires an 

understanding that you and your organization 

are unique, and the commitment to become 

familiar with the qualities and circumstances 

that make up that uniqueness. It also re-

quires a willingness to customize our services 

to complement that uniqueness. We are com-

mitted to flexible and customized service 

delivery. We are also committed to unparal-

leled responsiveness. That means serving you 

on your time table, not ours. We believe ad-

herence to these commitments is the only 

way to ensure that your goals are achieved. 

Our success as a provider of legal service is 
dependent upon client trust. We understand 
that trust is not automatic – it must be 
earned. We endeavor to earn your complete 
trust by actively listening to you. Only by care-
fully listening can we understand your needs 
and provide the highest quality representa-
tion you deserve. 


